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State sovereignty in the Polish doctrine
of international law

Suwerenngé paistwa w polskiej doktrynie prawa atizynarodowego

The concept of sovereignty emerged at the close of the Midplie to enter
the canons of legal and political thought in the modern era. Although liaer
earlier been strong emancipation tendencies in national JStgzt«sistheir full
independence of thdominium mundof the emperor and later the pope, and
firm establishment as national States did not happen untihéaevalChristia-
nitas declined.

The view on Poland’s independence was expressed in the doctrasa
as a hundred years before the publication of Bodti®sBooks of the Common-
wealth a work commonly regarded as crucial to the idea of sovereightg
idea was advanced by Jan Ostrordg, who can be considered the forefitheer
Polish doctrine of independence. In hi®numentum pro reipublicae ordina-
tione (1477) Ostrordg rejected the concept of the legal and politieey of the
world and argued for the independence of the superior authoritland® “The
King of Poland asserts, he wrote, (which is true becausedubsdinate to no

! This is widely discussed by J. Baszkiewi@aistwo suwerenne w feudalnej doktrynie po-
litycznej do poaztkdw X1V wiekyWarszawa 1964assim
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one) that he recognizes no one superior to him save God” [,Polenassserit
(quod et verum est, nemini enim subiacet) nullum superiorenrasetep Deum,
recognoscere™.

Soon after the “golden age” of the Jagiellonian dynasty thereaveesline
in the doctrine of the law of nations in Poland., which last&d the mid-eigh-
teenth century. During that period, as S. Hubert contended, notle wioidk of
at least an average value appeared in the realm of thef laations’ This unfa-
vourable condition changed while the splendour of the Commonwealthtiof Bo
Nations (i.e. Poland) was declining during the Enlightenment. hioder that
that period in Poland witnessed an unprecedented interedri@ind¢ [domin-
ion] (as sovereignty was then called) since political and lpgadtice increas-
ingly called into question the existence of sovereignty as apfi¢he Polish
Commonwealth. The development of the law of nations in Poland @&frtligh-
tenment period largely stemmed therefore from viewing theolamations itself
as a means of defence of the crumbling State.

Sovereignty was analyzed in the context of the definitiomefState and its
fundamental rights. Three elements of the State were distirgliipopulation,
territory and authority. State sovereignty was determinethéycapacity of the
authority to make law and maintain relations with other Stdtenay not have
been too original an interpretation as compared with the aahivs of world
doctrine, nevertheless the works by such authors as Hieronim Strskinow
(Nauka prawa przyrodzonego, politycznego, ekonomiki politycznej i prawa
narodéw[The Science of natural, political law, political economind ¢he law
of nations; 1785]) or Karol WyrwiczQ polityce [On politics;1773]) demon-

strated that also the Poles participated.in it

2 starodawne prawa polskiego pomnikiol. V, part 1, (ed.) H. Dobragki, Krakéw
MDCCCLXXVIII, article I, p. 116. It should be remited that in Polish historical sources there is
a view about the full sovereignty of Poland asyead the 1% c. Or even earlier — in the # L.
“Emperor Otton lllI's gestures to Boleslaus the BravG. Labuda wroteZ@gadnienie suweren-
nasci Polski wczesnofeudalnej w X—XII, ykwartalnik Historyczny” 1960, no. 4, p. 1049, 5%)

— meant granting Boleslaus the title of a sovereigghin the Empire”. This proposition is not
convincing because the existence of a sovereignménother (superior) sovereign is inconsistent
with the nature of sovereignty.

% S. Hubert:Poglkdy na prawo narodéw w Polsce czaséw@cenia Wroctaw 1960, p. 5.

L. Ehrlich is more moderate in the evaluation a$ theriod ¢p. cit.,p. 138) while asserting that
neither of the main trends in the doctrine of the lof nations (positivism, naturalism) had no
eminent representative in Poland at that time.

4 The connection between the then political sitwatind the contents of the law of nations
practice in Poland is indicated by S. Hubep, cit.,p. 69. See also M. LachRzecz o nauce
prawa méedzynarodowegoWroctaw—Warszawa—Krakéw—Gikk—t 0dz 1986, p. 78.

® A detailed presentation and analysis of views evereignty in the Enlightenment period
has been given by: S. Hubeop. cit.,p. 70-90; J. Kolas&Prawo narodéw w szkotach polskich
wieku Gwiecenia Warszawa 1954, p. 119-130.
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The nineteenth century was the period when the doctrine of theflaa-
tions declined in Poland again although it was represented by eéhentil--
known legal scholars: Franciszek Kasparek, Gustaw Roszkoess#i,K. B.
Szczaniecki. The loss of statehood produced without doubt an adVienage
for pursuing this science. As the last of the aforementiondubuéxplained, in
a clearly too one-sided approach, “This doctrine kept reminding tiseofio-
lence done to Poland”.

The first twentieth-century decades are characterizeétidogdynamic devel-
opment of the doctrine of the law of nations, increasingly refeoed interna-
tional law. This was indicated inter alia by the appeararicgeveral valuable
textbooks. After the Second World War the pursuit of scievee subjected to
the confines of Marxist-Leninist ideology, which prevented full egpan of the
potential residing in it. This certainly affected also thiersce of international
law. The doctrine was especially vulnerable to ideoldgianipulation on ac-
count of the political context, the assessment of which agreedivwitbvalua-
tion accepted by the Communist party and government circlsstHe issue of
sovereignty that especially illustrates the process ofuim&ntal treatment of
science, which served to implement short-term political goaldciWis why
very few remarks on sovereignty expressed in the first @ecadéPeople’s Po-
land have retained a cognitive vafue.

It is surprising that no monographic study has appeared in Polanch whi
would analyze sovereignty in the light of international falhe Polish doctrine
of international law is represented only by monographs on Stetereignty —
except one book — authored by scholars whose activities took placky mat-
side Poland: Wiktor Sukiennicki and Marek Stanistawdtacz® These are, we

® Quoted after M. Lachsp. cit, p. 103.

” The text on sovereignty of that period make a aalfimg impression that scholarly objec-
tives in them were clearly subservient to ideolagy politics. See: L. Gelber@uwerenné’

a Karta Narodéw ZjednoczonyctPaistwo i Prawo” 1950, no. 3, p. 14-23; M. Lachs, udcBy,
C. Berezowski, M. Muszka®Zagadnienie suwerensd w swietle Konstytucji Polskiej Rzeczy-
pospolitej Ludowej[in:] Zagadnienia prawne Konstytucji Polskiej Rzeczypligpdudowej vol.

I, Warszawa 1954, p. 115-158; S. NahlRan Marshalla a suwerendé paistw, “Rocznik
Prawa Medzynarodowego” 1949, p. 27-46.

8 There are however books that analyze it from ie®fical, political-science and law theory
point of view. See J. Baszkiewicap. cit; A. Marszalek:Suwerenn@’* a integracja europejska
w perspektywie historycznej. Spor o iststiwerenngci i integracji, £6dz 2000; A. Pienizek:
Suwerenn&’ — problemy teorii i praktykiWarszawa 1979; I. Popiuk-Rysika: Suwerenn&’

w rozwoju stosunkéw gdzynarodowychWarszawa 1993.

® W. Sukiennicki:La souveraineté des Etats en droit internationalderoe Paris 1927;
M. S. Korowicz:Modern Doctrines of the Sovereignty of Statesiden 1958; idemOrgani-
sations internationales et souveraineté des Etasbmes Paris 1961; idenmi:a souveraineté des
Etats et avenir du droit internationalParis 1945. The mentioned exception is the bopk b
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should add, well-known and recognized studies in world literatNog have
many papers or studies on State sovereignty app¥4féis arouses a sense of
insufficiency if only for the fact that sovereignty is oofethe chief concepts of
international law and, as a matter of fact, it is impossibkexplain this law and
many of its institutions without presenting the nature amgortance of sover-
eignty. A number of studies from different departments of matwnal law do
indeed relate to it but very often in a manner leading to itrany and thereby
instrumental interpretation of the concept of sovereignty.

A separate group is composed of recently more and more numeroies stud
devoted only to one aspect of the problem, that is the impdetirapean inte-
gration on the sovereignty of Member StdfeShe literature on State sover-

R. Kwiecier: Suwerenné’ paistwa. Rekonstrukcja i znaczenie idei w prawiedaynarodowym
Krakéw 2004.

10|, Antonowicz: Pojecie suwerennizi w prawie mgdzynarodowym (szkic teoretyczny)
[in:] Problemy teorii i filozofii prawalLublin 1985, p. 29-36; J. KranKilka uwag 0 suwerenno-
sci paistwa [in;] Konstytucja dla rozszerzgjej se Europy (ed.) E. Poptawska, Warszawa
2000, p. 141-154; idenPaistwo i jego suwerendé, “Paistwo i Prawo” 1996, no. 7, p. 3-24;
idem: Suwerenn&@ paistwa i prawo midzynarodowg[in:] Spér o suwerenié, (ed.) W. J. Wol-
piuk, Warszawa 2001, p. 103-155; R. Kwiettiénterwencja zbrojna a naruszenie suwerefono
paistwa w prawie medzynarodowym,Sprawy Midzynarodowe” 2004, no. 1; W. Makowski:
Liga narodéw a suwerenké paistw, ,Gazeta Administracji i Policji Restwowej” 1925, no. 4
(part I, p. 77-79), no. 5 (part Il, p. 101-102); &Kowny: Refleksje nad zagadnieniem suweren-
nasci paistw, [in:] Suwerenn& we wspotczesnym prawieatizynarodowymWarszawa 1991, p.
27-39; G. Rysiak:Suwerenn&’, [in:]: Encyklopedia prawa railzynarodowego i stosunkéw
miedzynarodowychWarszawa 1976, p. 378-379; J. Tyranow$&Honomiczne aspekty suweren-
nasci i samostanowienia we wspoétczesnym prawiglayinarodowym (zagadnienia podstawaqwe)
“Ruch Prawniczy, Ekonomiczny i Socjologiczny” 1998. 1, p. 25—-40; idenSuwerenna row-
nas¢, samostanowienie i interwencja w prawiegdziynarodowym[in:] Pokdj i sprawiedliwgé
przez prawo mgidzynarodowe. Zbidr studidw z okazji 60 rocznicydain Profesora Janusza
Gilasa (ed.) C. Mik, Tora 1997, p. 399-410; idenZasada suwerennej rowse paistw a inne
podstawowe zasady prawaeggizynarodowego[in:] Suwerenn& we wspoétczesnym prawie gni
dzynarodowymop. cit, p. 18-28; A. WasilkowskiSuwerenn&* a wspoétzalénasé, [in:] Suwe-
renna¢ we wspotczesnym prawiedtizynarodowynp. 8—17. It is worth noting that almost all the
aforementioned texts come from the last decade.

11 3. Barcz:Suwerenné w procesach integracyjnycfin:] Suwerenné’ i integracja euro-
pejska. Materialy pokonferencyjnéed.) W. Czapfiski, I. Lipowicz, T. Skoczny, M. Wy-
rzykowski, Warszawa 1999, p. 29—40; W. Czapki: Cztonkostwo w Unii Europejskiej a suwe-
renngi¢ paistwowa — zarys problemdin:] Konstytucja dla rozszerzgjej sé Europy (ed.)
E. Poptawska, Warszawa 2000, p. 119-139. J. Kukuhgmuszone samoograniczenie suweren-
nasci Polski w Uktadzie Europejskinfin:] Suwerenné&’ i paiistwa narodowe w integragej se
Europie — przéytek czy przyszié, (ed.) J. Fiszer, Cz. Mojsiewicz, Poar&Varszawa 1995, p.
63-70; R. Kwieci@: Sovereignty of the Eropean Union Member Statesrnational legal
aspects[in:;] The Emerging Constitutional Law of the Europeanddnid. A. Bodnar et al., Hei-
delberg 2003; J. Menke&onstytucja, suwerentg, integracja — spgniona (?) polemikalin:]
Konstytucja Rzeczypospolitej Polskiej z 1997 r.ziwnkostwo Polski w Unii Europejskigjed.)
C. Mik, Torux 1999, p. 89-111; A. WasilkowskiJczestnictwo w strukturach europejskich



State sovereignty in the Polish doctrine of intéomeal law 119

eignty in international law is also enriched by textbooks ofrmational law.
Almost all of them make reference to sovereignty. Despie textbook nature
(as a rule laconic) these remarks often have a highly cognitive value

The views on sovereignty, expressed in the Polish doctringevhational
law can be grouped around the following problems:

« the definition of State sovereignty in international law,

« the relation of State sovereignty to the fundamental norms ahaite

tional law,

* reasons for the limitation of State sovereignty,

» the influence of integration processes on State sovereignty.

In the Polish doctrine wide acceptance was given to the defiraf sover-
eignty attributed to Ludwik Ehrlich who understood by sovereignty the sum of
“samowtadné’” [autocratic powers] (legal independence of external factors
and ‘calowtadna¢” [total powers] (competence to regulate domestic rela-
tions)® In the Polish doctrine it is regarded as a classic inteiva of State
sovereignty. Literature often gives prominence to the negatipect of sover-
eignty, i.e. it is defined as the independence of the State afsathgects, which
feature constitutes the foundation of the State’s capacpgrform legal acts in
international relation' Finally, there are definitions of sovereignty that present
it as asui generis“driving force” enabling the State to form its international
status. In this interpretation sovereignty is defined as ‘§sacg competence to

a suwerenn’ paistwowa ,Paastwo i Prawo” 1996, no. 4-5, p. 15-23; A. WentkowsWptyw
zasad wspolnotowego paoku prawnego na suwerenfdopaistwa polskiego[in:] Konstytucja
Rzeczypospolitej Polskiej z 1997 r. a czionkostwitsk? w Unii Europejskiej.,.p. 113-133;
K. Wéjtowicz: Suwerenn& w procesie integracji europejskigin:] Spor o suwerenio..., p.
156-176.

121 Ehrlich:Prawo narodéwLwoéw 1927, p. 107 and successive editions otekthook. It
is necessary to add that although this term iscéestsal with L. Ehrlich, the first to use it in Psiti
literature was probably — W. Makowskip. cit, p. 78.

13 This is directly accepted by: J. GilaBrawo midzynarodowgeTorua 1995, p. 119; S. E.
Nahlik: Wsep do nauki prawa nadzynarodowegoWarszawa 1967, p. 13-14; G. Rysiap.
cit., p. 378; A. Klafkowski:Prawo mgdzynarodowe public:zr,16th ed., Warszawa 1979, p. 140.
In a similar way, although without direct referertoeEhrlich, sovereignty is defined by L. Gel-
berg:Zarys prawa midzynarodowego3® ed., Warszawa 1979, p. 102. See also W. Géralczyk:
Prawo midzynarodowe publiczne w zarys#¥ ed., Warszawa 2001, p. 124.

14 See L. AntonowiczPojecie suwerenndi..., p. 32; idem:Podrecznik prawa midzyna-
rodowego 6" ed., Warszawa 2001, p. 15, 40; C. BerezowRkiwo midzynarodowe publiczne
part I, Warszawa 1966, p. 90; W. Czamki, A. WyrozumskaPrawo mgdzynarodowe pu-
bliczne. Zagadnienia systemgwiarszawa 1999, p. 114; M. S. Korowid#odern Doctrines.,.
op. cit, p. 37; J. MakowskiPodrecznik prawa midzynarodowegoWarszawa 1948, p. 66—68;
W. Sukiennicki,p. 24-25; A. WasilkowskiSuwerenn&* a wspétzalénasé, op. cit, p. 9;Zarys
prawa medzynarodowego publiczneg@d.) M. Muszkat, vol. |, Warszawa 1955, p. 158.
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appear in international relationd”“legal possibility to independently exercise
all rights and contract obligatiort§” or as “full capacity to fulfil functions of
State independently of other subjectsThese definitions of sovereignty do not
exclude but rather complement one another. The interpretation obgmig as

a full and unlimited capacity to fulfil functions of State dartainly claim to
be regarded as the most general and thereby exhaustiveiaefifitie claim is
entirely justified. The real significance of the definition of s@ignty, however,
comes to light only after its relation to the fundamental soofminternational
law has been confronted with and explained, which will be disdussiew. In
the meantime, two things should be emphasized in connection wittefiné
tions of sovereignty given above. First, the Polish doctrine urcarsiy accepts
that sovereignty is the main defining characteristic of Stete™® Second, the
doctrine generally rejects the absolutization of sovereigray,identifying it
with freedom of actions in international and domestic relations bedhissun-
dermines the binding force of international I5WVe can also observe the prac-
tice of distancing oneself from attempts to define sovereigmtugh the sub-
stance of competencies vested in the SPaf&is is connected with the question
of the so-called reserved sphere composed of matters “elgewithin the
domestic jurisdiction of any state”, as stipulated in ArtRlpara 7, the Charter
of the United Nations. The scope of the reserved sphere éseditfwith indi-
vidual States because it is determined by the currentdastateernational obliga-
tions arising from general and particular international lavs therefore rightly

S R. Bierzanek, J. SymonideBrawo midzynarodowe publiczp&Varszawa 2001, p. 125.
However, the quintessence of argument is puzzlerg:Hthe question whether the State is sover-
eign or not relates to sphere of facts rather thai

16 3. TyranowskiSuwerenna réwn@, samostanowienie i interwencja p. 405.

173, Kranz:Paistwo i jego suwerento..., p. 4; idem:Suwerenné’ paistwa i prawo mj-
dzynarodowgop. cit, p. 104; R Kwiecié: Suwerenn&’ paistwa.., passim Cf. also C. Mik:
Europejskie prawo wspélnotowe. Zagadnienia teopraktyki vol. I, Warszawa 2000, p. 270-
271, who defines sovereignty as meta-competenke ertginal capacity of the State to make final
decisions.

8 This is justified most fully by L. AntonowicZ?ojecie paistwa w prawie mgidzynarodo-
wym Warszawa 1974. One could note that views gointpén were presented, that is those identi-
fying possession of sovereignty with being the sabpf rights in international law. Those were
expressed by L. Ehrlichgp. cit, p. 107; L. GelbergZarys.., p. 101 (for Gelberg an exception
were international governmental organizations wisiatus as carriers of rights developed ‘under
the pressure of events”); A. Klafkowsldp. cit, p. 133, 134, 140 (for Klafkowski an exception
was international legal status of carrier of rightshe Holy See). Currently, the view seeing sov-
ereignty as a criterion of carrier of rights inémtational law has been abandoned.

19 As early as 1919-1939 this was exhaustively jedttiy W. Sukiennickiop. cit, p. 87-101.

20 3. Kranz Suwerenng..., p. 112, 117, 139) clearly calls such attemptsrasevant.
W. Czapliaski, A. Wyrozumska dqp. cit, p. 114) assert that it is difficult to establignat
minimum of competence determines the existencetate Sovereignty. Cf. also R Kwiedie
Suwerenné’ panstwa.., p. 91-108.
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indicated in literature that the existence of the reservedreps determined by
international law, which defines the scope of the formeryetime? Conse-
quently, it is difficult to accept the proposition that thare legal grounds for
usurpation by the States to unilaterally qualify given matasrdeing within
their domestic jurisdictioff. The problem seems in due measure unambiguous in
relation to particular international law, within which itdesmparatively easy to
establish the existence of the State’s assent to changisgatiis of given mat-
ters from domestic ones into internationalized matters. hbivever more diffi-
cult to establish this in relation to general non-conventionalnatenal law.
Disputes over the character of specific norms as nasris cogentisillustrate
the doubtful nature of the issue. What is indisputable tsntiasters regulated by
international law preclude the State’s omnipotence in relation to.tfdis
point of view leads to the question whether in the domain efriational law it
IS not more accurate to speak of the sovereignty of thisnistead of State sov-
ereignty? It entails another question: if we acknowledgeStaies create norms
of international law in the course of mutual contacts, is itsoecthat a mecha-
nism has arisen over which its makers have lost control%Td#sstions have
not been directly dealt with in the Polish doctih@hey were discussed, how-
ever, as if from the other side, within the problem ofithportance of sover-
eignty for international law. This significance is vieweadai uniform way for it
is generally accepted that the existence of soverdmesSis a necessary condi-
tion for the existence of international law, which continte®e, in its greater
part, “inter-State” law. Which is why, without the subjettatf owing to sover-
eignty, are the main makers and addressees of its normsatideah law loses
its raison d'étre*

Is State sovereignty therefore subject to special proteationtérnational
law? Is sovereignty a legal norm at all, the infringeneénthich produces legal
consequences? As regards the first question the answer is affith@ative,
although one might add in passing that sovereignty is sometintbslogized

21 See W. Sukiennickiop. cit, p. 324-334; J. KranSuwerennd'..., p. 123-124; R Kwie-
cien: Suwerenné’ paistwa.., p. 108-116.

22 This thesis was advanced by J. Makowskewrtrzna kompetencja gatwa “Zeszyty
Naukowe Szkoty Gléwnej Shby Zagranicznej” 1956, no. 2, p. 3—-19, especialll@, 18. Ma-
kowski maintained that contrary to the resolutidnttee Institute of International Law of 1932
stipulating inter alia that no State can resolvéaterally whether in a specific case the subject
matter of litigation belongs to the exclusive jdicdion of a State or not, that every State can by
virtue of its sovereignty determine what its dorntestatter is.

2 An exception is the cited monograph by W. Sukiekinithe leading idea of which is the
thesis about the precedence of the internatiogal lerder over the States and their domestic law.

24 See for example L. AntonowicRodrecznik.., p. 13-15; L. GelbergZarys.., p. 103;

M. S. Korowicz:Modern Doctrines.,.p. 40; J. MakowskiPodrecznik.., p. 69; S. E. Nahlik:
Wskp.., p. 15; J. TyranowskiZasada...p. 19.
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here by separating the protection of it from the protection ofStage’s legal

existence. The second question is often answered also affitheative, what's

more, one often speaks of “the principle of sovereignty”, whidntended to

emphasize the fundamental character of the norm of Stateegptgr There is
a view in literature, however, which challenges the normatisgacter of State
sovereignty and recognizes it only as an international law cofic®pvereignty

here is treated as a regulatory idea of its kind, whiclnhouitbeing a legal norm
itself, makes possible the existence of legal norms bindpan States. This
understanding of the role of sovereignty does not appear grouneigssially

as one observes that in its origin the idea of sovereigntynveasly an ascer-
tainment of the fact of the independence of State authoritye wie rise of in-

ternational law in the full sense of the word coincidedinmetwith the emer-
gence of this idea. In the course of the development of inten@tpractice

sovereignty was given additional substance that frequentlyrididtits original

meaning.

This does not denote that sovereignty does not have any dinenative
meaning. It acquires this through its connection with the principézoél sov-
ereignty of States. It is common in the doctrine to assoaatragnty with the
principle of equal sovereignty and, not entirely justified, to iflethem. The
principle of equal sovereignty stipulates that all Staresequal in respect of
their sovereignty. Therefore, there is no smaller or greatebetter or worse
sovereignty in international law. Sovereignty is indivisibied &xpresses the
legal independence of States of one another and their fullitapmact within
their jurisdiction as well as in international relations.

Let us return to the issue of protection of sovereignty. Hrigely explained
by the relation of sovereignty to the fundamental principles ofriatemal law:
the observance of international obligations, protection of hunggutsriself-de-
termination of peoples, the duty to refrain from (or prohibitionto) threat or
use of force against another State.

The doctrine agrees about the issue of the relation of soveréigtite prin-
ciple of observance of law: there is no contradiction betw&ate sovereignty
and subordination to international 1&%Owing to this, one can view the princi-
ple of observance of international law as a “meta-princifiie3ugh whose per-
spective it is necessary to consider the relation of smyveyeto other principles
of international law.

% This thesis is advanced especially by J. KraPeistwo.., p. 4; idem:Suwerennd’...,
p. 105; J. TyranowskiSuwerenna rowng..., p. 400 and R. Kwiecie Suwerenn& pai-
stwa.., p. 95.

26 See for example L. AntonowicPodrecznik.., p. 40; J. KranzSuwerenng'..., p. 138;
J. Makowski:Podrecznik.., p. 69; W. Sukiennickiop. cit, p. 87-101.
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The prohibition of the use of armed force servegratect the legal existence
of the State and thereby its sovereignty. Thereseveral exceptions to this rule.
Two of them raise no doubts: self-defence (indigldand collective) and an
armed intervention undertaken under a decisiohetiN Security Council acting
pursuant to Chapter VIl of the United Nations ChiarfThe use of armed force,
however, is questionable within the framework o #o-called “humanitarian
intervention”, “invited intervention” or “ pro-dencoacy intervention”.

Humanitarian interventions are justified by the need to comfgtiate that
commonly violates human rights to desist from doing so. Thus whbiframe-
work of humanitarian intervention, the problem arises at the s$mmeeof the
relation of sovereignty to the principle of human rights protecttaamounts to
the question whether the State, invoking its sovereignty, cam imipunity
commit acts towards the population under its jurisdiction thatabsslutely
prohibited by international law and whether, despite this facgn have claims
to protection of sovereignty in the event of preventive meagaiesn by third
States. Polish literature on the subject contains the unealivieev about the
need for reaction to such situations on the part of the intenahtcommunity.
A humanitarian intervention is thereby recognized as a legacifscally quali-
fied kind of prevention” without prejudice to the sovereigntytted State af-
fected by the use of force within this framew®ofk.

The evaluation of admissibility of invited intervention, wh@sgpose is to
assist a recognized government to stay in power, and of pro-demotdesaggn-
tion serving to implement the right of a people to self-aeiteation, is con-
ducted in the context of conflict between the principles of lesmgereignty and
self-determination of peoples. Literature indicates thatfdineer should take
precedence. Consequently, invited intervention is treatedvéid ahereas pro-
democracy intervention as unlawful precisely on account of thiegeinent of
the principle of equal sovereigry.

Infringement and restriction are forms of the limitationhe sovereignty of
States. The justification is that the criterion for distinging between them lies
in the observance or non-observance of the will of the States occurs where
actions contravene international law. Restriction of sovereigntherefore a
consequence of legal actions of the interested State. Adtiistiris also made
between the restriction of sovereignty and the restriction of iseeiteereof. The
former lies in the partial deprivation of the State’s pos$jbib appear in inter-

27 50 writes J. KranZSuwerennér..., p. 128-131, 138-139.

28 50 writes J. TyranowskEkonomiczne., p. 29; idem Suwerenna., p. 408.

29 . Antonowicz: Podrecznik.., p. 41; idem:Pojecie suwerenndi..., p. 33. Otherwise
J. Kranz Suwerenng'..., p. 140), who believes that “infringement of saignty should be
defined through the infringement of internationalvlnorms that protect it rather than through
violation of the alleged principle of legal soveysty”.
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national relations, while the latter is the effect of international atiigs that do
not, however, deprive the State of the capacity to appesrtérnational rela-
tions as a subject enjoying full rights.

When accepting the view of the restriction of sovereignty by wf con-
tracting international obligations one should at the same tocoepa the thesis
about the gradation of sovereignty. Yet this leads to the wusinal which is
hardly compatible with the principle of equal sovereignty,that States are not
equal with respect to their sovereignty but each one hasaidifferent degree.
The thesis about the restriction of sovereignty through contraictiegational
obligations is, one might believe, the result of interpreting redgety in terms
of the State’s exclusive jurisdiction: the broader this glicigon, the less re-
stricted the sovereignty of the State. However, this leatisetaconclusion that
can hardly be accepted: the fewer international obligatibesgreater sover-
eignty. In the Polish doctrine the opposite view is strongly repted, which
asserts that sovereignty is indivisible and cannot be gradatetequently,
from the standpoint of international law one cannot speak dlihgiovereignty
for sovereignty either is or is nYtNo wonder that in the debate on the possible
effect of the European Union membership on Poland’'s sovereignty ithere
a dominant view that negates the restriction of sovereignty in the lighteofia-
tional law3? Within this framework it is argued that as a result ef Buropean
Union membership its institutions are mandated, under the itierabagree-
ment, to exercise some powers of the State authority, andguemdly only
restriction of the exercise of sovereignty occlliisis also asserted that the legal
decision concerning the European Union membership not only constitetes th
expression of State sovereigmgr excellencebut also permits one to interpret
the concept of sovereignty in qualitatively new teffrishe position of the Pol-
ish doctrine of international law is therefore diametricaliposed to social res-
ervations or even phobias. It follows that either sovereignsytiva different

%0, Ehrlich: Prawo.., wyd. Ill, p. 105-107; S. E. NahlikVsep.., p. 14; G. Rysiakop.
cit., p. 379; A. WasilkowskitJczestnictwo.,.p. 20-21.

3L w. Czapliski, A. Wyrozumskaop. cit, p. 115; J. KranzPaistwo.., p. 23; idemSu-
werenndgé..., p. 135; J. TyranowskBuwerenna., p. 400.

%2 The opposite view is found in the doctrine vergela The restriction of sovereignty as
aresult of EU membership is indicated by: L. Andavricz: Podrecznik.., p. 41 (The author
speaks here, strictly speaking, about self-linotaticoncluding therefrom that State sovereignty is
not an absolute value protected by internationa);|d. Kukutka,op. cit, p. 65—-66.

33 So writes J. TyranowskPrawo europejskie instytucjonalnPozna 1998, p. 135-137;
A. Wasilkowski:Uczestnictwo.,.p. 20-21; K. Wéjtowiczop. cit, p. 160, 167. The joint exer-
cise of sovereignty is spoken of by C. Mig. cit, p. 270-271. Similarly, A. Wentkowskap.
cit., p. 127-129. Cf also R. KwiecieSovereignty., passim.

3 See J. BarcSuwerenné..., p. 34, 36; idemintegracja europejska — suwerenie- ta:-
sama¢, “Przeghd Zachodni” 2001, no. 3, p. 11; W. Czajdki, op. cit, p. 138-139. See also
J. Menkesopp. cit, p. 107-108.
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referents here and this is where incompatibility of the stamdpoints comes
from, or there is one referent, but at least one interpretation of it is wrong

Sovereignty is a crucial problem in international law. Atipatar mode of
perceiving it stems directly from the understanding of the whatare of inter-
national law. The accepted conception of sovereignty in turn irapiog the
interpretation of particular institutions of this law. For thactrine this is cer-
tainly hardly a revealing opinion. State sovereignty has a&wagn present in it
both in the views of apologists and those negating it. In thetPdbctrine the
former are in the overwhelming majority. What is more, it widag difficult to
name any representative who would, as for example SceKelsen did, con-
sistently challenge the significance of State sovereifmtyinternational law.
Primarily its positivist character should account for thisifan of Polish doc-
trine. For it is characteristic of the doctrine seeingdhly source of interna-
tional law in the will of the State to perceive Statgeseignty as the main foun-
dation of this law. It should be added, however, that the contempBddish
doctrine is “soft” positivism. In the context of the issueStéte sovereignty it
emphasizes its (sovereignty’s) significance but does not dizeolitt And it
does not do so because it accepts the development in internatvmdlimestitu-
tions that rival sovereignty. At the same time it remaipsitivist because it
explains the existence of these institutions byctiresensual will of States. While
observing new phenomena in the practice of international relaborsgcan see
numerous indications that the mutual relations between Stateeggty and
other institutions of international law will not remain statior is it likely that
this reason for the theoretical attraction of the problem ofreayy will dis-
appear in the nearest future. Because as long as the States remain tletarsain a
in international relations, discussion will go on about that witheir nature is
perceived in: sovereignty. And in this context there still iemdhe topical
question accompanying the idea of sovereignty almost from the mharhés
emergence: do new forms of competition and cooperation between|8tates
the relativization of sovereignty or perhaps it is only thegeative of viewing
it that changes.

STRESZCZENIE

Artykut analizuje rozumienie suwereniod paistwa w polskiej nauce prawa ¢ni
dzynarodowego w kontékie nastpujacych problemoéw: 1) definicji suwerenst paa-
stwa; 2) stosunku suwererico do norm podstawowych prawa gdzynarodowego;
3) ograniczé suwerennfci paiastwa; 4) wplywu proceséw integracyjnych na suweren-
nos¢ panstwa.

W nauce polskiej powszechny jest pghuznajcy suwerenn& za konstytutywa
cecly paistwa. Ten wynikajcy z pozytywizmu prawniczego punkt widzenia wptyma
rozumienie roli suwerengoi w prawie mgdzynarodowym. W nauce polskiej w szcze-
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golndsci ciagle podkrélane jest zasadnicze znaczenie suwergmrmmstwa dla syste-
mu prawa midzynarodowego. Z drugiej jednak strony zauaae jest odchodzenie od
powszechnej niegdydefinicji suwerenngci jako sumy wydcznych kompetencji ga
stwa na rzecz pojmowania jej jako petnej zdétmalo wykonywania funkcji p@stwo-
wych. Dlatego te rzadko w polskiej nauce prawagdzynarodowego wyspuje pogad

0 ograniczeniu suwerenfm paistwa na skutek cztonkostwa w Unii Europejskiej.



