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The will of parties to civil law relations

in Polish tax law

Zasada autonomii woli stron stosunkéw cywilnopraemy
na gruncie polskiego prawa podatkowego

1. The principle of autonomous will of parties is one of thedamental
principles of civil law. Despite various constraints, it lahgays been virtually
impossible to overestimate the principle’s significance. Nowadhg princi-
ple’s importance is being reshaped due to social relationships ¥dster mar-
ket economy and grant freedom of action to various individualsordiw to
the principle of autonomous will civil law renders wide freedaindiverse ac-
tion to various individuals participating in legal turnover. Tigedom includes
ability to shape content of a legal action, choose the fandh,when it comes to
bilateral actions, it grants the parties liberty to choogariner: Amongst the
latter actions it is contracts that make up the basic instrumleich allows the
parties to shape their legal status.

The issue connected with assessing validity and efficacy oflegal ac-
tions in the field of tax law should be considered while taking@aucof two
rather different practical situations. The first occurs whenakéegislator clear-

! CompareSystem instytucji prawa cywilnegeol. |, Czs¢ og6lng edited by S. Grzybow-
ski, Wroctaw 1985, p. 51 and following.
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ly refers to tax law terms. The second takes place whelegrstator uses fixed
civil law terms for tax purposes. Nonetheless, the legislatar defined the
terms in a way that is specific and characteristic of only one spgcidtié point

is that these terms and constructions as well as the mear@gsnderstood
differently in the field of civil law. Consequently, their ity and effects in the
field of tax law are differeAt(e.g. the tax year in personal income tax and the
farm in the scope of the provisions of agrarian tax).

In such cases examining validity and efficacy of civil leggtions, i.e. their
importance in the field of tax law, one should assume that taxslaggdarate
from civil law, which view is well-known in the bibliography dfe subject.
According to that view tax law should be bound by its own termg @ the
other hand, employing unmodified and unchanged civil law concepts and con-
structions evokes specified consequences in the field ddwaas long as they
might be employed to achieve goals which are to be realisdx ifield of tax
law .2 Therefore, legal analysis of the meaning of civil lawai content in the
scope of tax law must be subordinated to the goals which have bhdéenrsgu-
lations of this branch of law rather than civil law. Nevertg| goals and tasks
which are to be realised by tax law are nearly alwayssohfinature, which
seems to be only natural.

According to the view which presents tax law as sepéraie civil law, the
issue of the form in which a civil law action was perfedrshould also be as-
sessed separately for both branches of law. Therefore, consexjoékeeping
or not keeping the specified form of a legal action in the fieldiaf law may
be different than those in the sphere of a specified tax duty.eGoastly, it
may be assumed that the view postulating separation of taxasasvrule, rejects
civil law viewpoint when it comes to interpretation of tax laweThesis of the
sentence of the Administrative Supreme Court (NSA) passed"dNdQ 1994
seems to be an expression of such a stand. The thesis &iragidly states
that “provisions of the contracts regulating rights and duifethe parties of
a civil law relation cannot change the rights and duties whiiinate from
public law relations, such as tax rights and tax dufi@dierefore, nature of civil
law actions, as seen in the light of the tax law separatiamythmanifests itself

2 Examples might be the notion of farm accordinghi® provisions of agrarian tax law or us-
able surface according to the provisions of properiease tax law.

% See R. MastalskProblemy stosowania prawa podatkowegBdukacja Prawnicza” 1995,
no. 3, p. 54.

4 The sentence of NSA passed on 10 Nov. 1994 , $882/94, ,Monitor Podatkowy” 1995,
no. 11, p. 347. Justifying the sentence the Cooirited out that: “Provisions of tax law, as the
branch of law cannot be analysed in the light & tonsequences of civil law actions taken by
taxpayers. Therefore [...] the issues of an actidndoproper in the field of tax law [...] and the
consequences of taking it should be separated fhenconsequences brought about by certain
economic actions that the taxpayer has taken ifiglteof his tax duties”.
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in the parties’ ability to freely shape their legal stats their rights and duties,
however, their freedom is only granted in the field of civil law. Théigerabil-
ity to freely shape their civil law relations is redit, from the viewpoint of
their consequences, by the constraints which the concepts and orstitftitax
law bring about. However, if the concepts and institutions of tavetaploy the
concepts and institutions from civil law domain, the effduss tivil law actions
bring about in the sphere of tax law depend on whether or not thepmasistent
with the aims of tax law regulations. This way the parties’ freedoméapestheir
mutual civil law relations may be constrained by the provisions of taX law

A different situation occurs when the tax legislator referthé terms of ex-
plicit civil law meaning. In such cases, the legislator purutigeand often di-
rectly reaches for civil law concepts that he has not deBepdrately, or whose
definitions have not been included in the norms of tax law. In tiis there
appears a different kind of connection between tax law andlawil tax law
employs various civil law concepts and institutions (e.g. the acintf dona-
tion, sale, credit, taking over a debt, cession of debt, exempfi debt, hire,
rent, pension, the institution of coming into inheritance, etc.). Sowbepts and
institutions make up the basis for creating tax law norms atitltrens as they
become elements of the tax law norm’s hypothesis.

Therefore, in such cases the consequences of specified eventgildiagvc
actions become, as should be assumed, definite factual ‘skatether words,
the effects of the events or legal actions connected with speisifitaw institu-
tions make up the premises for suitable tax law institutionfsinction, which
triggers consequences such as the rise of tax duty indpe s a certain tak.
Therefore, the tax legislator may be said to have given up ptereg that
would have resulted from the theory of separation of tax law thencivil law,
which has been achieved by adopting concepts and institutionaréhdefined
and function in civil law into the normative solutions of tax law.

It may be said that separation of tax law is only justifi@slédong as it regu-
lates and specifies tax factual states. If tax law does nibt Whatever the rea-
sons of such a state, according to the principle of unithefegal system (or-

® Such a view might be found in the works by S. Razym: Prawo podatkowe a prawo pry-
watne wswietle wyktadni prawalwéw 1939; K. OstrowskiPrawo finansowe. Zarys ogoiny
Krakéw 1970; A. KosteckiZwigzki prawa finansowego z prawem cywilnym. Systeiytirci
prawno-finansowych PRIWroctaw 1982, p. 447; R. Mastalskiterpretacja prawa podatkowe-
go, Wroctaw 1989.

® See A. Kosteckiidem p. 447; B. Brzeziski, M. Kalinowski: Glosa do wyroku NSA
passed on 7 Nov. 1991, S.A./P01198/91, OSP1993,h@. 483.

" See K. Ostrowskiop. cit, p. 23.

8 E.g., sale of commodities in specific circumstanoeakes up the premises for tax duty to
occur, as far as VAT is concerned, similarly takingny actions, not being a professional, triggers
certain consequences as far as stamp duty is cwtter
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der), while employing tax law one should use legal solutions regulated in norma-
tive acts of other branches of law (e.g. civil law, bank lagrance law, etc?).
Consequently, interpreting tax provisions one should assume civilikzwe

point, or a viewpoint represented by other branches of pos#we This may
provide the ground for a further-reaching conclusion. Assessmentdaifywahd
efficacy of civil law actions or events which is carried outhe field tax law
depends on whether tax provisions applying to a specific casesa@ ta con-
cepts and institutions which have been specified autonomously, paratsy

from other branches of law, or whether such provisions use the ceramapt
institutions subsidiarily, i.e. in a way that is typical of these diras of law.

2. However, the liaisons between tax law and civil law arecnafined to
settling the issue of mutual dependencies between specifis.tAmother cru-
cial issue is the one of authorization of an institution whicmigled to assess
the actual content of civil law actions, their validity, asmhsequently, to pro-
nounce the effects that they bring about in the field of taxllaseems that this
problem should be analysed in the scope of the range and the limits of separating
tax law from civil law. Wherever separation of tax law ba&naccepted, it is the
body that applies the law that should interpret the conceptslentlin the pro-
visions applied. The consequence is that the principle of autonomthusf w
parties to civil law relations is naturally constrained infibkl of tax law. The
parties which take civil law actions may use the conceptshnare identical to
those employed in tax law, but, according to what has already beemeehfit
does not follow that tax law is bound by these concepts andlaiviconse-
guences of the actions taken. The body that applies a law ceprenté accord-
ing to the regulations accepted by tax law and the aims of tegsktions, ana-
lysing their content from the viewpoint of tax law provisions.

Nevertheless, the situation is different whenever the nofmtax law em-
ploy the concepts or refer to the institutions from the scope dflaw which
have not been separately defined in tax faWherefore, it concerns the situa-
tions in which tax law treats certain categories of cau kelations as elements
of hypotheses of tax law norms. In such cases the partiedbfre® shape con-
tent or form of civil legal actions, which is granted byilciaw, should not be
constrained in any way. It refers to the range of interpretafidhe validity of
given civil law actions, as well as their efficacy in the fieldax law.

® Vademecum Przedsbiorcy i Podatnika” 1997, no. 4, p. 61.

10 An example might be the notion of property emptbipg the provisions of property tax. As
the legislator has not defined this notion in tieddf of regulations pertaining to property tax one
assumes the view that the notion should be intexgraccording to art. 46 of Polish Civil Code.
See sentence of NSA, passed on 27 Feb. 1992, SA6f13[in:] A. HanuszPodatki i optaty
lokalne Warszawa 1993, p. 16.
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Consequently, there appears an issue of unconstrained acceptahee of
view postulating that it should be tax authorities that assetsgl content of
civil law relations included in certain legal actions, waeer a need of assess-
ment arises. Can tax authorities similarly assesgal bction’s congruity as to
whether or not the parties kept a required form, and what oughtotfge-
quences of not keeping such a form to be? One should also askmhetlaev
provides sufficient substantive and procedural basis to catrassessment of
the actual content of civil law actions, or examining validity afidafy of civil
law contracts in the field of civil law, and whether suchoast defy the princi-
ple of unity of the legal system.

3. Doubts are raised about present standard practice of evaltraiagtual
character and analysing validity and consequences of aiwildctions in the
sphere of tax rights and duties. Doubts arise on the part of the taxpayer as well
the authorities employing tax law and the courts passing sestentax cases.
Interpreting expressions of will from the viewpoint of certex consequences
has been becoming unavoidable in economic turnover more and more often
Such a necessity is much lesser whenever the partieswlf law relation took
legal action (e.g. a contract) in writing. They very often doeven when not
obliged, while giving an expression of will in a way which lisag, distinct and
not raising any doubts. However, a problem arises whenever thececiear
and unambiguous expression of will of the parties referring to theroof the
actions (e.g. contracts) which have not been taken in writing.

In such cases it is, first of all, necessary to perform prapatysis and
qualification of a certain civil legal action from the cildlv viewpoint. Its point
is to establish the actual sense and character of a cectan. eEstablishing
whether a certain contract is a contract of donation, salelegsihg or hire etc.
might serve as a practical illustration of the issue. Secpodly ought to assess
whether or not, and to what extent, a certain action matchesl fanshaubstan-
tive premises which seem important as far as its valaliy civil law conse-
guences are concerned. Thirdly, one should assess the consequencetiaf an ac
in the field of tax law?

A similar problem also arises when an expression of will given by the parties
is unclear and one cannot precisely interpret its sense. In asef it is not only
the consequences in the field of civil law that make up importance of theoissue
assessing the real character and purpose of an expressiuihasf an element
shaping the content of any legal action. It is equally impoitattie sphere of
tax law, in particular in the scope of tax rights and duties.sBoeald consider a

11 SeeNSA: tax duty and civil contracgfMonitor Podatkowy” 1995, no. 11, p. 347.
12 Compare S. Brzeszcigka:Granice pomidzy darowiza a nieodplatnym¥wiadczeniem
w podatku dochodowym od 0s6b fizycznyktonitor Podatkowy” 1997, no. 8, p. 232.
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general assumption that a taxpayer can neither constrain s aig far as dis-
cretion of legal action is concerned nor give up the privilabat the principle
of autonomous will of parties to civil legal relations giveshfixing one’s re-
gards on presumptive tax law consequences instead, no matter whgsegs
the character and the purpose of the expression of will. TdiaHat civil law
grants the parties extensive freedom of shaping their legaksshould not trig-
ger negative consequences in the field of other branches of law. In case of doubt,
while explaining the content of an expression of will one shoulaydvemploy
a general interpretation directive expressed art. 62 § 2 ofdlish FZivil Code:
while interpreting contracts one should first of all consider triterion of
unanimous intention of parties and the purpose of the contractsesnafythe
literal form of the contract being a secondary matter.

Last but not least, it should be pointed out that tax law gomdgsdo not re-
strain the parties from taking actions that would be best &mn tinom the eco-
nomic viewpoint:® The fact that they take liberty to enter into contractthat
the taxpayers choose certain institutions and legal solutiom®the judged by
tax authorities on account of the financial results that suatitutions and solu-
tions bring to the budget of the state or a council. However, tleenains
a problem of assessing their concord with the actual contemt ekpression of
will and the law in force, so, among other things sham contractadaiwhs in
fraudem legis Financial consequences resulting not only from tax law oelati
of commitment but, first of all, from the duty pertaining to aaiartax depend
on establishing the actual content of an expression of wilhdiyethe parties of
a civil law relation. It is the issue of the efficacyawil law actions in the field
of tax law rather than the issue of validity that is crufmalemploying concepts
and institutions of civil law in the field of tax lat.

131t seems that one may agree with the view of BeBiiski and M. Kalinowski included in
the aforementioned gloss on the sentence of NSAepasn 7 Nov. 1991(p. 483), according to
which tax law circumstances are one of many reasibias can be taken into consideration while
assessing the benefits resulting from the trarmastihat the parties take. Other such premises
include commodities’ and services’ price, the degoérisk and uncertainty in realisation of the
contracts the parties enter into.

14 See the statement by R. Mastalski made duringdhéerence organised by the editors of
.Przeghd Podatkowy” (1998, no. 4, p. 3) entiti@wdatek dochodowy a renta umownalidity
of civil legal actions is not decisive in the fiebd tax law, except in stamp duty. In other public
duties even the actions which are not valid inlibet of civil law are subjects to taxation. For
example, the content of the art. 2 section 4 ofaittepassed on 8 Jan. 1993 concerning VAT and
excise (Dz. U. no. 11 section 50), states thatomstincluded in the subject range of the VAT are
taxed no matter whether or not they have been takdrout breaching the conditions and the
forms set up by the provisions of law.
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4. The issue of making use of civil law actions tocgimvent tax law is
equally important® Broadly speaking, it is about employing constamsi and the
principles of civil law, including the principle afutonomous will of parties to
civil law relations, to bypass tax law in orderetgade taxation or restrict taxation
effectiveness via lessening financial burdens. iBsees connected with using
civil law actions in order to get round tax lawggger many controversies in the
field of civil law doctrine as well as in the fielof tax law. Moreover, there are
various ways in which this phenomenon is intergrétethe judicature.

According to the view that seems to dominate in adminisedticisdiction,
the character of civil law contracts that allows the parto shape their mutual
rights and obligations cannot be employed to circumvent tax lawspwasi by
evading tax duty or lessening tax commitm@ntlowever, a further reaching
thesis can be found in the sentence of the SN (Polish Supreung,@ which
it was assumed that a civil law action that the padieped in order to bypass
tax provisions does not become invalid because of that reasonctidreis: still
valid in the field of civil law. However, the consequencethimfield of tax law
do not result from respecting such actions. The ratio of suchnd & the as-
sumption that tax law norms feature proper means of realisengtjectives for
which they have been drafted. Consequently, reaching these olsjdmtisemes
independent of the legal actions that aim at circumventixggta provisions-’
Another sentence of the Supreme Courd($lajwyzszy) features a slightly
different viewpoint. It proposes that the parties can frekpe their contractual
relations, on the condition that their content and the aim do notadaitthe
nature of a given legal relation. However, assessing the content and the aims of
given contract one should first of all take account of acatvities of the tax-
payers. It should be done even if the taxpayers’ actual actionstaesult from
the provisions stateekpressis verbi the contract itseff®

It seems acceptable that whenever the lawmaker assggdsation of tax law
from civil law and other branches of law, tax authorities ot bound by the
civil meanings of the terms, concepts and legal institutioiseoforms that the

15 Considering the views expressed in the civil lasetdne, one may assume that a legal ac-
tion that aims at circumventing law is the one whosntent, although formally in agreement with
a legal act, in fact gets at the aim that has Ipeehibited by that act. Compare S. Rudnidka-
mentarz do kodeksu cywilnego. s pierwsza. G&¢ ogolng Warszawa 1998, p. 47 and follow-
ing.

16 See NSA sentences passed BrDec 1991, SA/Po 1198/91, OSP 1993, no. 10, p. di9;
30" Dec. 1991, SA/P01562/91, ONSA 1993, no. 2 item @%;10 Nov. 1993, SA/P 1527/93,
.Przeghd Orzecznictwa Podatkowego” 1995, no. 3 item 47.

17 See the sentence of SN passed Bifr&. 1978, Il CR 1/78, ,Przegl Orzecznictwa Go-
spodarczego” 1979, no. 8-9, p. 262 and following.

18 See the sentence of SN passedtbnf@eb.1994, 11 ARN 84/91, OSN 1994, no. 10, item
196.
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participants of the legal turnover adopted for their actions, camdequently
civil law assessment of the achieved results. Tax atitgare not bound by
such consequences neither while establishing the fact of asisagduty nor at
the point of establishing or designating the amount of tax. Thereftienever
tax law adopts civil law concepts and institutions tax autlesrishould check
whether the meaning that they acquire in civil law triggenssequences in the
field of tax law, and if so to what extent it does so (e., person enters into
a contract of tenancy of the lands incorporated in a farmauthorities should
check whether the person does so in the light of the provisiotig afgrarian
tax, so as to properly assess tax law consequences of sucioaj &areover,
tax authorities can also make sure that an action which, indpigiion, makes
use of concepts, institutions or forms provided by civil lammas in contrast
with tax law objectives, as far as a given case is concerned.

Tax authorities are entitled to individually establish ale&ual content of the
relations that bind the parties. Nonetheless, it may well resatinstraining the
parties’ freedom to shape their legal relations. Tax autbsritave the right to
look into and assess content or form of a civil law act, howenlraccording
to the factual tax law state that has been provided by spknifi Therefore, the
subject and the range of such an assessment is set up by lgng teorms. Tax
authorities can only establish the factual state that¢beye across at the mo-
ment of instigating tax procedure, assess it and derive tagdasequences on
the basis of such an assessni&fthere is no legal possibility for tax authorities
to arbitrarily assess and verify the content of a giwyall action, nor to pass
a judgement on the validity and efficacy of a given civil law contract.

Yet tax authorities can carry out such procedures if it should be necessary for
the validity and efficacy of a contract to satisfy ttenditions that have to be
met under provisions of a given tax law, which makes such conddlensents
of tax law factual state (e.g. when tax law provisions demandthieaform
which has been set up by civil law be met, so that a legalascbe acknowl-
edged as valid} In such cases tax authorities investigate and assess nitting
the content of a tax law action, taking tax law norms into coretida. Con-
versely, it neither investigates civil law actions nor uses lewilnorms to do so.
However, tax authorities will take interest in the consequeatesgrtain civil
law actions, provided that they make up hypotheses of tax law noems|e-
ments of tax law factual state.

5. In this field there appears a problem of procedural guarantesagarfo-
mous will of parties performing civil law acts in tax proceegdi Actually, it is
tax authorities that nearly always — for the purposes ofaax perform inter-

19 See the sentence of NSA passed dhMgy. 1997, SA/L 3157/95, unpublished.
2 This is pointed out by C. \8fiilewski, see discussion odatek dochodowy, ibidem p. 4.



The will of parties to civil law relations in Pdfigax law 83

pretation and arbitrarily establish the content and the consespief@ given
civil law act. For instance, passing the decision designating ambtax over-
due according to the procedure provided by art. 22 § 3 of Procedurdlana
(Ordynacja podatkowd) tax authorities state that the taxpayer concluded the
contract of tenancy rather than — as might be understood from thatcontee
according document — the contract of loan. Passing another decision, tax authori-
ties state that a contract of sale is in fact a conthtease, and a contract of
commutation is, according to tax authorities, a contract of daleTa&x authori-
ties quite often take such steps after a long time. Torerefiot only does such
a situation threaten the principle of autonomous will of pattesvil law rela-
tions, but also the principle of certainty of legal turnoviealso defies the prin-
ciple of unity of legal system. Consequently tax authoritieBusion into the
content of civil law relations results in changing the elamef tax law factual
state. The consequence for the taxpayer is an increase in firfaurciah. On the
other hand, it is accompanied by an increase in public income.

Tax law guarantees of independent assessment of civil ksshould first
of all be sought in the general principles of tax procedure. TheyIteen listed
in Procedural Tax Law (Ordynacja podatkowa). The guaranteas|ynséem
from the content of art. 128 1 of Procedural Tax Law (Ordynacja podatkowa):
“tax procedure should be carried out in a way that institffidence in tax au-
thorities,” which should be understood as an impartial way of iogrigut tax
procedures. According to art. 122 “during tax proceedings tax autboaitee
obliged to take all steps necessary to precisely clanyfactual state of the
case.” The principle of the objective truth obliges tax aitike to take active
measures while seeking inference that matches realitypfiaple is substan-
tiated by the provisions of Procedural Tax Law (Ordynacja podatkooveern-
ing evidence proceedings. Inference in accordance with the fzay only be
acquired on condition that all the rules set up by Procedural Tax Law (Ordynacja
podatkowa) are obeyed, particularly the provision of art. 187 § dording to
its content tax authorities are bound to collect a thorough bodyiddree, and
then examine it comprehensively. Tax authorities should caladence con-
sidering circumstances that are disadvantageous as wikthsesthat are advan-
tageous to the taxpayer’s substantive situation. However, it ystioalcircum-
stances and facts which have been revealed during tax proceddaigcan
make up the basis of a tax decision. Tax authorities adjudiadtel91 Proce-
dural Tax Law) whether or not a given circumstance has beenrpmvehe
basis of the evidence gathered. According to the principl@efuhconstraint
assessment of evidence tax authorities are not bound by anyl@snooncern-
ing evidence. Contrary to the principle of formal assessmentidérece, which

2L The act passed on®®f Aug. 1997 — Ordynacja podatkowa, Dz. U. no., i 926.
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ascribes a given factual state to a ready content, taxragh@djudicate the
case on the basis of their belief that is based on free nidioogof evidence
accepted. Some pieces of evidence may be considered trustwohitng ob-
trustworthy?” Tax authorities must give a tax decision founded on a convincing
basis and explain it in the decision’s content. However uatiah of evidence
may only be carried out in agreement with the principldegit. The range of
evaluation is naturally limited to the pieces of evidengeckv have been col-
lected in the course of evidence proceedings.

6. The basic constraint of the principle of autonomous will ofiggtb civil
law relations in tax proceedings is unilateral interpretatf the principle of
free evaluation of evidence performed by tax authorifidgx authorities claim
the ability of evaluating content of civil law relationstidut employing all
means of evidence. This way adjudications which are not based on tmmple
circumstances are accepted. In other words, having given up sacis ofeevi-
dence as hearing the witnesses, it is tax authorities’ agbdossideration that is
decisive in establishing whether a deal of lend, closed wemrswas, from the
tax law viewpoint, a deal of lease, leasing or another deal of a sthdaacter.

In my opinion, proceedings in a public court that would lead to adjudic¢ating
as an introductory matter, the issues of evaluating the adtaahcter of the
content of a given civil law relation would provide full guarse to the princi-
ple of autonomous will of parties to civil law relations in fredd of tax law.
Tax authorities should suspend tax proceedings to make it possiloierdig
to art. 201 § 1 of Procedural Tax Law (Ordynacja podatkowa), wkertlegre
occur events that make further proceedings temporarily impostaleuthori-
ties are obliged to suspend such proceedings. Procedural Tax lracesithe
situation in which passing a decision depends on another court’s orsoagh
judication upon an introductory matter that is a pre-judicial isasene of the
causes justifying suspending tax proceedings. Passing a taxodei accor-
dance with law becomes impossible without establishing thelactotent of an
expression of will. Such an adjudication can only be made by a pudit®*
Suspending proceedings tax authorities are obliged to pass a nldbios
delivered to a party. The party is entitled to bring forwagtievance in opposi-
tion to the decision suspending proceedings. Accepting the afotimed way

22 Compare R. Mastalski, J. Zubrzyckrdynacja podatkowa. Komentat/roctaw 1998,
p. 176,

2 One must admit that the principle of autonomoutb efi parties of civil law relations is
constrained in the field of civil law as well. Hovas, it is first of all connected with guaranteeing
certainty of the legal turnover, especially ascripspecific consequences with bad or good will of
the buyer of commaodities or legal rights, comp@ystem prawa cywilnego, p. 52.

2 See M. Szubiakowski, M. Wierzbowski, A. WiktorowskPostpowanie administra-
cyjne ogdlne, podatkowe i egzekucyparszawa 1996, p. 156.
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of acting doubtlessly prolongs the course of tax proceedings. Howeveo,

way does it breach the content of art. 125 of Procedural Tax(Oagynacja

podatkowa), which obliges tax authorities to act promptly and makefuthe

simplest available means leading to settling the case.pfbigsion, first of all

states that the primary directive and the feature of tax edings must be its
insight. Breaching substantive law that lies in a faulty gealibn of a civil law

contract’s content and consequently tax law factual stateubtlessly defiance
of the postulate of insight in tax proceedings.

In conclusion, it may be assumed that the guarantees of respibetipgn-
ciple of autonomous will of parties in the process of applyavg do exist al-
though their range is restrict@d the field of provisions of Procedural Tax Law
(Ordynacja podatkowa). Such awareness should encourage taxjgpageigloy
the guarantees in tax proceedings. It should also be noted thatyrcases the
provisions of Procedural Tax Law (Ordynacja podatkowa) do ncfaetiorily
oblige tax authorities to act in a way that would respecptheiple. They put
the taxpayer in a position that is considerably less favourahtetitad of tax
authorities. It is a symptom of constant superiority and dominatitimec$tate’s
(or a council’s) fiscal interest over the country’s gerecanomic and macro-
economic considerations. Consequently, such a situation may iresedtrain-
ing and even eliminating some types and kinds of civil lawomastfrom eco-
nomic turnover.

STRESZCZENIE

Jedny z fundamentalnych regut prawa cywilnego jest zasagtonomii woli stron
stosunkéw cywilnoprawnych. SkuteczZdalokonywanych w ramach tej zasady czynno-
sci cywilnoprawnych, oceniana na gruncie prawa pkmaego, zaley od wielu czynni-
kow. Dla oceny tej istotne jest przede wszystkimdzny przepisy prawa podatkowego
w konkretnym przypadku opietagie ha pogciach i instytucjach prawnych w znaczeniu
nadawanym im w prawie cywilnym, czyztpostuguj sie nimi w sposob whciwy wy-
tacznie dla stosunkéw prawnopodatkowych. Jedeadnaliza prawna znaczeniastie
czynnaci cywilnoprawnych na ptaszczgie prawa podatkowego zawsze podpdko-
wana musi b§ zadaniom, jakie ustawodawca stawia regulacjorgakgi prawa, nie za
prawa cywilnego.

Dos¢ powszechnie przyjmujeesize organy podatkowe maprawo badai ocenia
tres¢ badz forme czynndci cywilnoprawnych. Analiza ta powinna by kolei dokony-
wana w zakresie wyznaczonym przez normy prawa pgodatgo. Naley réwniez pa-
migta¢, ze skutki okrélonych czynnéci cywilnoprawnych maj znaczenie dla organéw
podatkowych tylko wowczas, gdy ®ne obgte hipotezami norm prawnopodatkowych,
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a wigc elementem danego prawnopodatkowego stanu faldgozniNydaje si jednak,
ze w obowizujacych przepisach reguhgych postpowanie podatkowe brak jest wy-
starczajcych gwarancji przestrzegania przez organy podatkawtonomii woli stron
stosunkéw cywilnoprawnych. Obecna sytuacja prowaduoze w konsekwencji do
ograniczania, a nawet eliminowania niektérych typémdzajéw czynnéci cywilno-
prawnych z obrotu gospodarczego. Dostatecznychaywirprzestrzegania omawianej
zasady udzielatloby natomiast z koniec@igostpowanie przedsglem powszechnym,
prowadzone w celu rozstrzygoia kwestii oceny rzeczywistego charakterddirelane-
go stosunku cywilnoprawnego jako zagadnieniaprsgo.



